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1. INTRODUCTION

It is now well recognized that anthropogenic climate change is causing harm to populations
around the world. If not abated, the effects of climate change will continue to grow in severity
and scope. The Intergovernmental Panel on Climate Change (IPCC) predicts with high con-
fidence that projected trends of climate change will increase the number of people suffering
death, disease, hunger, malnutrition and injury from heat waves, floods, storms, fires and
droughts, resulting in devastating loss and damage to communities and ecosystems across the
world.! Moreover, the IPCC has concluded that ‘people who are socially, economically, polit-
ically, institutionally or otherwise marginalized are especially vulnerable’ to the detrimental
effects of climate change due to their lower adaptive capacities.’

In response to these threats, there has been a sustained effort on the part of climate activists,
lawyers and experts to respond to climate change on the basis that it violates human rights.’ In
2005 Watt-Cloutier, the Chair of the Inuit Circumpolar Conference, brought a petition to the
Inter-American Commission on Human Rights (IACHR) against the United States on behalf
of the Inuit of Canada and the United States. The petition argued that greenhouse gases emitted
by the United States were already having a dangerous impact on the Inuit and other people in
the Arctic, and that projected impacts would be far worse.* It further argued that ‘[m]any of
the dangers currently facing the Inuit — retreat of protective sea ice, impaired access to vital
resources, loss of homes and other infrastructure — rise to the level of human rights viola-

' Martin Parry and others (eds), ‘Climate Change 2007: Impacts, Adaptation and Vulnerability’
(Intergovernmental Panel on Climate Change, Cambridge University Press 2007); JT Houghton and
others (eds), ‘Climate Change - The IPCC Scientific Assessment’ (Intergovernmental Panel on Climate
Change, World Meteorological Organization, United Nations Environment Programme, Cambridge
University Press 1990). See also Hans Joachim Schellnhuber and others (eds), Avoiding Dangerous
Climate Change (Cambridge University Press 2006); Neil Adger and others, ‘Cultural Dimensions of
Climate Change Impacts and Adaptation’ (2013) 3(2) Nature Climate Change 112.

2 Rajendra K Pachauri and others (eds), Climate Change 2014: Synthesis Report Contribution of
Working Groups I, Il and 111 to the Fifth Assessment Report of the Intergovernmental Panel on Climate
Change (Intergovernmental Panel on Climate Change 2014) 54, 151.

3 Sébastien Duyck, Sébastien Jodoin and Alyssa Johl (eds), Routledge Handbook of Human Rights
and Climate Governance (1st edn, Routledge 2017).

4 ‘Petition to the Inter American Commission on Human Rights Seeking Relief from Violations
Resulting from Global Warming Caused by Acts and Omissions of the United States’ (7 December
2005)  <http://blogs2.law.columbia.edu/climate-change-litigation/wp-content/uploads/sites/16/non-us
-case-documents/2005/20051208 na_petition.pdf> accessed 15 February 2021 (IACHR Inuit Petition).
See also Meinhard Doelle, ‘From Hot Air to Action? Climate Change, Compliance and the Future of
International Environmental Law’ (Doctor in the Science of Law, Dalhousie University 2005) 281, for
a general account on the viability of human rights claims under the IAHR regime.
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tions’.’ Although the petition was ultimately deemed inadmissible by the IACHR, it generated
an influential understanding of climate change as a human rights issue that has inspired climate
advocacy, policy and litigation around the world.®

While the human rights dimensions of climate change have primarily been discussed in rela-
tion to mitigation and adaptation, much less has been written about the interlinkages between
human rights and loss and damage due to climate change.” In this chapter, we argue that
a human rights-based approach should play a greater role in the development and implemen-
tation of policies in the field of loss and damage.® We contend that a framework focused on
human rights opens the door for a broader, more transformational answer to loss and damage,
capable of addressing underlying causes and vulnerabilities that increase risk. Section 2 of this
chapter provides a brief overview of the relationship between human rights and climate change
in international law. Next, in section 3, we discuss the extent to which ongoing discussions
relating to loss and damage within the United Nations Framework Convention on Climate
Change (UNFCCC) have addressed or could address human rights principles and standards.
In section 4 we outline a rights-based approach to loss and damage, examining the use of
a human rights framework for risk evaluation and transfer processes; the assessment of loss
and damage, including non-economic loss and damage; the attribution of responsibility; and
the identification of appropriate remedies for harms suffered on the basis of existing domestic
and international law. We conclude by discussing the potential and limitations of employing
a rights-based approach to loss and damage and offer recommendations as to how such
approaches should evolve with the law in the future.

2. THE RELATIONSHIP BETWEEN HUMAN RIGHTS AND
CLIMATE CHANGE

In the past 15 years, numerous linkages have emerged between the fields of human rights and
climate change. In what follows, we review how climate change has been addressed under
international human rights law and assess how human rights principles are increasingly inte-
grated into the field of climate governance.

5 TACHR Inuit Petition (n 4).

¢ Sébastien Jodoin, Shannon Snow and Arielle Corobow, ‘Realizing the Right to Be Cold? Tracing
the Impact of the 2005 Inuit Petition on Human Rights and Climate Justice’ (2020) 54(1) Law & Society
Review 168. See also IACHR Inuit Petition (n 4).

7 Notable exceptions include: Sven Harmeling, ‘Climate Change Impacts: Human Rights in
Climate Adaptation and Loss and Damage’ in Sébastien Duyck, Sébastien Jodoin and Alyssa Johl
(eds), Routledge Handbook of Human Rights and Climate Governance (Routledge 2017) 90-109;
Patrick Toussaint and Adrian Martinez Blanco, ‘A Human Rights-based Approach to Loss and Damage
under the Climate Change Regime’ (2019) Climate Policy 1. For an early exploration of the issue, see
Meinhard Doelle, From Hot Air to Action? Climate Change, Compliance and the Future of International
Environmental Law (Carswell 2005).

8 We focus specifically on how a human rights approach should inform state responsibility for loss
and damage. For more on the human rights obligations of private actors in this context, see Chapter 20,
Benjamin.
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2.1 Climate Change and International Human Rights Law

Within the United Nations human rights system, several bodies, experts and organizations
have recognized the importance of human rights for understanding and responding to climate
change. Since 2008, the United Nations Human Rights Council (UNHRC) has adopted nine
resolutions on human rights and climate change. In what follows, we will briefly highlight
the most significant of these resolutions. In 2009, in Resolution 10/4, the UNHRC noted that

climate change-related impacts have a range of implications, both direct and indirect, for the effective
enjoyment of human rights including, inter alia, the right to life, the right to adequate food, the right to
the highest attainable standard of health, the right to adequate housing, the right to self-determination
and human rights obligations related to access to safe drinking water and sanitation and in no case
may a people be deprived of its own means of subsistence.’

In doing so, the Council also recognized that climate change has disproportionate impacts for
certain communities that are already vulnerable due to systemic factors such as geography,
poverty, gender, age, race and disability.!® In 2011, in Resolution 18/22, the UNHRC affirmed
that ‘human rights obligations, standards and principles have the potential to inform and
strengthen international and national policymaking in the area of climate change, promoting
policy coherence, legitimacy, and sustainable outcomes’.!' In 2014, in Resolution 26/27, the
Council emphasized the importance of international dialogue and cooperation, including
through capacity-building, finance and technology transfer, to address the adverse impact of
climate change on the enjoyment of human rights in developing countries.'? Finally, through
a series of resolutions adopted from 2016 to 2019, the UNHRC has recognized the importance
of protecting and promoting the rights of children, migrants and displaced persons, women and
persons with disabilities in the context of climate change."

The UNHRC has also requested that the Office of the United Nations High Commissioner
for Human Rights (OHCHR) produce analytical studies on different aspects of the relation-
ship between international human rights law and climate change. The first of these reports
emphasizes that ‘a human rights approach in preventing and responding to the effects of
climate change serves to empower individuals and groups, who should be perceived as active

®  UNHRC, Human Rights and Climate Change (10th Session A/HRC/RES/10/4 2009) Preamble.

10 Tbid.

"' UNHRC, Human Rights and Climate Change (18th Session A/HRC/RES/18/22 2011) Preamble.

12 UNHRC, Human Rights and Climate Change (26th Session A/HRC/RES/26/27 2014) para 5.

13 See, for example, UNHRC, Rights of the Child: Empowering Children with Disabilities for
the Enjoyment of Their Human Rights, Including Through Inclusive Education (40th Session A/
HRC/40/L.20/Rev.1 2019); UNHRC, Recognizing the Contribution of Environmental Human Rights
Defenders to the Enjoyment of Human Rights, Environmental Protection and Sustainable Development
(40th Session A/HRC/40/L.22/Rev.1 2019), on the rights of children. See UNHRC, Human Rights of
Migrants: Mandate of the Special Rapporteur on the Human Rights of Migrants (34th Session A/HRC/
RES/34/21 2017), on the rights of migrants. See United Nations Security Council (UNSC), Adopted by
the Security Council at its 8514th Meeting, on 23 April 2019 (S/RES/2467 2019); UNSC, Adopted by
the Security Council at its 8649th Meeting, on 29 October 2019 (S/RES/2493 2019), on the rights of
women. See UNHRC, Rights of Persons with Disabilities — Report of the Special Rapporteur on the
Rights of Persons with Disabilities (43rd Session A/HRC/43/41 2020); UNHRC, Rights of Persons with
Disabilities — Note by the Secretary-General (74th Session A/74/186 2019), on the rights of persons with
disabilities.
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agents of change and not as passive victims’.!* In addition, the report identifies the risk that
certain climate policies could impinge on human rights' and thus stresses that ‘human rights
standards and principles should inform and strengthen policy measures in the area of climate
change’.'* While the report concludes that the impacts of climate change negatively affect the
enjoyment of human rights, it stops short of affirming that these impacts can in and of them-
selves be defined as a violation of human rights under international law:

The physical impacts of global warming cannot easily be classified as human rights violations, not
least because climate change-related harm often cannot clearly be attributed to acts or omissions of
specific States. Yet, addressing that harm remains a critical human rights concern and obligation
under international law. Hence, legal protection remains relevant as a safeguard against climate
change-related risks and infringements of human rights resulting from policies and measures taken at
the national level to address climate change.”

In subsequent studies the OHCRC specifically addressed the right to health, children’s rights,
gender inclusion and disability rights in the context of climate change. These studies provide
an overview of the multifaceted human rights impacts of climate change for the health and
safety of populations, including those stemming from heat waves and increases in tempera-
ture, air pollution, extreme weather events and natural disasters, expansion of vector-borne
and infectious diseases, threats to food security, water scarcity, impacts on mental health and
indirect effects on displacement, forced migration and armed conflicts.'®

The studies also provide the main elements of a rights-based approach to climate govern-
ance. First, such an approach should ensure that climate policies and programmes in the field
of mitigation and adaptation aim to realize human rights and abide by all relevant international
human rights obligations and standards. In doing so, it is important to consider the rights
and special circumstances of certain groups whose rights are disproportionately affected
by climate change.!” Second, a rights-based approach seeks to empower rights-holders and
strengthen their capacity to participate in decision-making processes that concern them, and to
access justice in cases where their rights have been undermined. This requires that states adopt
measures that provide affected communities ‘with effective remedies when they suffer harm

14 Office of the High Commissioner of Human Rights (OHCHR), Report of the Office of the United
Nations High Commissioner for Human Rights on the Relationship Between Climate Change and Human
Rights, (10th Session A/HRC/10/61 2009) para 94.

15 Tbid paras 65—68.

16 Tbid para 80.

17 Ibid para 96.

18 See OHCHR, Analytical Study on the Relationship Between Climate Change and the Human Right
of Everyone to The Enjoyment of the Highest Attainable Standard of Physical and Mental Health (33rd
Session A/HRC/32/23 2016); OHCHR, Analytical Study on the Relationship Between Climate Change
and the Full and Effective Enjoyment of the Rights of the Child (35th Session 2017); OHCHR, Analytical
Study on Gender-Responsive Climate Action for the Full and Effective Enjoyment of the Rights of Women
(41st Session A/HRC/41/26 2019); OHCHR, Analytical Study on the Promotion and Protection of the
Rights of Persons with Disabilities in the Context of Climate Change (44th Session A/HRC/44/30 2020).

19 See, for example, OHCHR, Analytical Study on Gender-Responsive Climate Action for the
Full and Effective Enjoyment of the Rights of Women (n 18) para 5; OHCHR, Analytical Study on the
Promotion and Protection of the Rights of Persons with Disabilities (n 18) para 7.
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from climate action and inaction’.?° Third, a rights-based approach stresses the importance of
clarifying the obligations of governments and private actors in terms of respecting, protecting
and fulfilling human rights in the context of climate impacts, including through their duties to
provide international cooperation, assistance and capacity-building. *!

In addition, human rights treaty bodies — such as those of the International Covenant on
Economic, Social and Cultural Rights, the Convention on the Elimination of All Forms of
Discrimination Against Women and the Convention on the Rights of the Child — have iden-
tified and addressed issues relating to climate change in the interpretation and application of
their mandates.”? Drawing on the work of these bodies, David Boyd, the Special Rapporteur
on human rights and the environment, issued a report in 2019 that clarified the procedural and
substantive obligation of states in relation to climate change (see Table 11.1 below).? It should
be noted that in addition to these, states owe special obligations towards those in vulnerable
situations, namely women, children, young people, Indigenous peoples and local communi-
ties, persons living in poverty, persons with disabilities, older persons, migrants, displaced
people and other potentially at-risk communities.?*

Multiple regional human rights bodies have also addressed the issue of climate change.?
Two developments are worth mentioning here. First, the African Commission on Human and
Peoples’ Rights has adopted several resolutions on the relationship between climate change
and human rights. In a 2009 resolution, the Commission urged the Assembly of Heads of State
and Government of the African Union ‘to ensure that human rights standards, safeguards, such
as the principle of free, prior and informed consent, be included in any adopted legal text on
climate change as preventive measures against forced relocation, unfair dispossession of prop-
erties, loss of livelihoods and similar human rights violations’.? It also called for the inclusion
of measures to protect vulnerable groups such as children, women, Indigenous groups, the
elderly and victims of natural disasters and conflicts in any international agreement on climate
change.? In a subsequent 2016 resolution, the Commission urged member states to strengthen
regional and international cooperation in order to achieve comprehensive climate action to

20 See OHCHR, Analytical Study on the Relationship Between Climate Change and the Human Right
of Everyone (n 18) paras 47-50; OHCHR, Analytical Study on the Relationship Between Climate Change
and the Full and Effective Enjoyment of the Rights of the Child (n 18) para 45; OHCHR, Analytical Study
on the Promotion and Protection of the Rights of Persons with Disabilities in the Context of Climate
Change (n 18) paras 9—41.

21 OHCHR, Analytical Study on the Relationship Between Climate Change and the Human Right of
Everyone (n 18) para 46; OHCHR, Analytical Study on Gender-Responsive Climate Action for the Full
and Effective Enjoyment of the Rights of Women (n 18) para 45.

2 OHCHR, Mapping Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy
and Sustainable Environment: Focus Report on Human Rights and Climate Change (Special Procedures
of the United Nations Human Rights Council 2014).

#  United Nations General Assembly, Human Rights Obligations Relating to the Enjoyment of a Safe,
Clean, Healthy, and Sustainable Environment (74th Session A/74/161 2019) paras 62—70.

2 Ibid para 61.

*  For a more thorough review, see Sumudu Atapattu, ‘Climate Change under Regional Human
Rights Systems’ in Sébastien Duyck, Sébastien Jodoin and Alyssa Johl (eds), Routledge Handbook of
Human Rights and Climate Governance (Routledge 2018) 128.

% African Commission on Human and Peoples’ Rights (ACHPR), Resolution on Climate Change
and Human Rights and the Need to Study its Impact in Africa (46th Session ACHPR/RES 153 2009) para
1.

27 Ibid para 2.
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Table 11.1 State Obligations to Protect Human Rights from Environmental Harm
Identified by the Special Rapporteur on Human Rights and Environment

Type of Obligation Identified Obligations

Procedural Provide the public with accessible, affordable and understandable information regarding causes and

consequences of climate change by incorporating climate change into the educational curriculum at all
levels.
Enable affordable and timely access to justice, as well as effective remedies for everyone to hold states
and businesses accountable for fulfilling their climate change obligations.
Assess the potential climate change and human rights impacts of all plans, policies and proposals,
including both upstream and downstream effects of emissions.
Integrate gender equality into all climate actions, enabling women to play leadership roles.
Respect the rights of Indigenous peoples in all climate actions, particularly their right to free, prior and
informed consent.
Provide strong protection for environmental human rights defenders working on all climate-related
issues, from land use to fossil fuels, especially from harassment, intimidation and violence.

Substantive Not violate the right to a safe climate through their own actions or the actions of third parties, especially
businesses.
Establish, implement and enforce laws, policies and programmes to fulfil that right.
Ensure policy decisions avoid discrimination and retrogressive measures.
Cooperate and allocate the maximum available resources to achieve a low-carbon, climate-resilient
and sustainable future. This entails sharing information; the transfer of zero-carbon, low-carbon
and high-efficiency technologies from wealthy to less wealthy states; building capacity; increasing
spending on research and development related to the clean energy transition; honouring international
commitments; and ensuring fair, legal and durable solutions for migrants and displaced persons.
Wealthy states in particular must contribute their fair share towards the costs of mitigation and adaptation

in low-income countries, in accordance with the principle of common but differentiated responsibilities.

Source: United Nations General Assembly, Human Rights Obligations Relating to the Enjoyment of a Safe, Clean,
Healthy, and Sustainable Environment (74th Session A/74/161 2019) paras 62—70.

safeguard the human rights of African people. This resolution also included reference to the
need for special measures to protect vulnerable groups.”®

Similarly, in 2017, the Inter-American Court of Human Rights published a landmark
Advisory Opinion on the Environment and Human Rights that provides detailed guidance
on the interaction of international human rights law and international environmental law. In
its opinion, the Court recognizes the existence of a right to a healthy environment under the
American Convention on Human Rights and interprets this right as encompassing a duty to
prevent transboundary environmental harm.”

#  ACHPR, Resolution on Climate Change and Human Rights in Africa (58th Session ACHPR/RES
34 2016).

2 Inter-American Court of Human Rights (IACHR), ‘Environment and Human Rights (State
Obligations in Relation to the Environment in the Context of the Protection and Guarantee of the Rights
to Life and to Personal Integrity — Interpretation and Scope of Articles 4(1) and 5(1) of the American
Convention on Human Rights)’ (in Spanish, Advisory Opinion OC-23/17 2017) <www.corteidh.or.cr/
docs/opiniones/serica_23 esp.pdf> accessed 4 August 2020.
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2.2 Human Rights and International Climate Law and Governance

Further linkages have been established between human rights and climate change in the field
of climate law and governance. Using similar language, governments have acknowledged the
importance of human rights in the decisions and agreements adopted under the UNFCCC. The
preamble to the 2010 Cancun Agreements, for example, was one of the first to acknowledge
the “direct and indirect’ implications of climate change on human rights and its acute effects
on populations that are already vulnerable due to their geographic location, ethnicity, gender
and age.’® The Agreements further stated that ‘Parties should, in all climate change-related
actions, fully respect human rights’.*! Importantly, however, the COP did not elaborate on how
countries should fulfil these goals. Since 2010, many scholars, civil society actors and practi-
tioners have called on the COP to incorporate human rights considerations into its decisions
and agreements.
More recently, the preamble to the 2015 Paris Agreement acknowledges that

Parties should, when taking action to address climate change, respect, promote and consider their
respective obligations on human rights, the right to health, the rights of indigenous peoples, local
communities, migrants, children, persons with disabilities and people in vulnerable situations and
the right to development, as well as gender equality, empowerment of women and intergenerational
equity.*?

Beyond the formal decisions of the UNFCCC, numerous governments have also adopted dec-
larations recognizing the importance of human rights for climate change. In February 2015, 18
countries pledged to promote and protect human rights in climate action by signing the Geneva
Pledge on Human Rights and Climate Action.* The pledge is a voluntary initiative undertaken
by countries to facilitate the sharing of best practices and knowledge between human rights
and climate experts at the national level.

In addition, policy-level decisions that reflect domestic action on climate change — whether
through adaptation or mitigation — may also reflect human rights principles. In relation to
adaptation, a number of UN Special Rapporteurs have further expanded upon the measures
that states should take to protect human rights in the context of climate-related disasters
and slow-onset degradation. These include obligations around urban planning and warning
systems, displacement and resettlement and access to food.* In relation to mitigation, for
example, the former Special Rapporteur on Adequate Housing asserted that ‘human rights
standards require all countries to seek to reduce their harmful emissions to the global atmos-
phere, with a view to reducing their negative effect on the enjoyment of human rights’.*

30 UNFCCC, Conference of the Parties, Adoption of the Cancun Agreement, UN Doc FCCC/
CP/2016 (4 December 2010) Preamble.

31 Ibid para 8.

32 UNFCCC, Conference of the Parties, Adoption of the Paris Agreement (21st Session FCCC/
CP/2015/L.9/Rev.1 12 December 2015) Preamble.

¥ ‘Geneva Pledge on Human Rights and Climate Action announced’ (Mary Robinson Foundation,
13 February 2015) <http://www.mrfcj.org/resources/geneva-pledge-human-rights/> accessed 8 July
2020.

3 UNEP, Climate Change and Human Rights (2015) 22.

3 Raquel Rolnik, Report of the Special Rapporteur on Adequate Housing as a Component of the
Right to an Adequate Standard of Living, and on the Right to Non-discrimination in this Context (United
Nations A/HRC/10/7 4 February 2009) 45.
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Finally, human rights standards have also been integrated into numerous multilateral,
bilateral and non-governmental initiatives relating to climate change, as well as in the design
and implementation of climate mitigation and adaptation policies and programmes. For
instance, the rights of Indigenous peoples and local communities have been recognized in
varying degrees in the safeguards developed by the UNFCCC, international organizations
and non-governmental certification programmes to govern REDD+ activities, which aim
to channel international funding to reduce carbon emissions from forest-based sources in
developing countries.*®* Under the Cancun Agreements adopted through the UNFCCC,
developing countries that develop and implement REDD+ activities must provide informa-
tion on ‘[r]espect for the knowledge and rights of indigenous peoples and members of local
communities’ and ‘[t]he full and effective participation of relevant stakeholders’.3” While far
from perfect vehicles for protecting Indigenous rights,*® the creation of these safeguards may
be seen as reflecting an emerging global practice to the effect that climate action should be
consistent with, and not undermine, human rights.

2.3 A Human Rights Framework for Climate Change

In our view, these developments offer insight into what a human rights approach to climate
change should reflect. Foremost, a rights-based approach to climate governance centres
the human rights of individuals and communities in the development and implementation
of climate policies and practices by identifying the entitlements of rights-holders and the
corresponding obligations and duties incumbent upon states and other actors. Although there
is no single definition of a human rights-based approach, we can identify several key princi-
ples that underpin the framework — namely, participation, accountability and transparency,
non-discrimination and equality, empowerment of rights-holders and legality.* These princi-
ples are interlinked, and each is grounded in international law.* Specifically, we contend that
this involves both procedural and substantive obligations on the part of state actors. According
to UNEP (2015), states should ensure that communities are ‘(i) adequately informed about
the impacts of climate change and the measures undertaken to both mitigate and adapt to

36 Sébastien Jodoin, Forest Preservation in a Changing Climate: REDD+ and Indigenous and
Community Rights in Indonesia and Tanzania (Cambridge University Press 2017) 1, 60, 189-98.

37 See language in UNFCCC, The Cancun Agreements: Outcome of the work of the Ad Hoc Working
Group on Long-term Cooperative Action under the Convention (Decision 1/CP.16) Appendix 1 para
2(c), (d).

¥ See, for example, Mucahid Mustafa Bayrak and Lawal Mohammed Marafa, ‘Ten Years of
REDD+: A Critical Review of the Impact of REDD+ on Forest-Dependent Communities’ (2016) 8(7)
Sustainability 620; Susan Chomba and others, ‘Roots of Inequity: How the Implementation of REDD+
Reinforces Past Injustices’ (2016) 50 Land Use Policy 202.

3 These principles are known by some as the PANEL principles (see, for example, ‘Human
Rights-Based Approach’ (European Network of National Human Rights Institutions 2016) <http://ennhri
.org/Applying-a-Human-Rights-Based-Approach> accessed 11 July 2020). While the contours of human
rights-based approaches vary somewhat depending on the activity or process to which they are applied,
the PANEL principles generally capture the essence of what such an approach entails. See also Toussaint
and Blanco (n 7) 2.

4 UNHRC, Report of the Special Rapporteur on the Issue of Human Rights Obligations Relating
to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment (35th Session A/HRC/37/59
2018).
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climate change; (ii) adequately involved in public decisions about climate change; and (iii)
given access to administrative, judicial, and other remedies when rights are violated as a result
of climate change and responses to it’. Substantively, governments must ensure that they ‘(i)
protect human rights from climate-related harms; (ii) respond to the core drivers of climate
change by regulating GHG emissions within their jurisdiction; (iii) cooperate internationally
to protect human rights against climate-related harms; (iv) address the transboundary impacts
of climate change; and (v) safeguard human rights in all mitigation and adaptation activities’.*!
These obligations will guide our analysis below. In the next sections we introduce the concept
of loss and damage, then discuss how a human rights-based approach might be used to address
it.

3. NEGOTIATIONS OVER LOSS AND DAMAGE UNDER THE
UNFCCC

In the past decade there have been steady developments concerning loss and damage within the
UNFCCC climate negotiations* The initial UNFCCC Work Programme on loss and damage
was established in 2009 at COP16 in Cancun, where parties recognized the need to strengthen
international cooperation and expertise in order to understand and reduce loss and damage.
The Work Programme also established approaches to address loss and damage in developing
countries particularly vulnerable to the adverse effects of climate change.** At COP17, Parties
agreed to continue technical work in three thematic areas and to pursue a set of activities
under each thematic area. Parties also presented the need to explore a range of approaches and
mechanisms, including an ‘international mechanism’ to address loss and damage. At COP18,
Parties again acknowledged the necessity of strengthening institutional arrangements at all
levels and decided to establish institutional arrangements and mechanisms to address loss
and damage, particularly in vulnerable developing countries. This decision also mandated the
establishment of such ‘institutional arrangements and its functions and modalities’ at COP19.#

In 2013, at COP19, the UNFCCC responded to these calls and established the Warsaw
International Mechanism (WIM) to respond to loss and damage in the Global South, as well
as the Executive Committee (ExCom) of the WIM to guide its implementation.* The ExCom
has three functions: (i) to enhance knowledge and understanding of comprehensive risk man-
agement approaches to address loss and damage; (ii) to strengthen dialogue, coordination,

4 UNEP (n 34) ix.

42 Erin Roberts and Sumaya Ahmed Zakieldeen, Pocket Guide to Loss and Damage under the
UNFCCC (ECBI 2018).

4 Decision 1/CP.16) (n 37) 6 paras 25-26.

4 UNFCCC, Approaches to Address Loss and Damage Associated with Climate Change Impacts
in Developing Countries that are Particularly Vulnerable to the Adverse Effects of Climate Change to
Enhance Adaptive Capacity (Decision 3/CP.18).

4 UNFCCC, Warsaw International Mechanism for Loss and Damage Associated with Climate
Change Impacts (Decision 2/CP.19). Under decision 2/CP.19, parties agreed to promote the ‘imple-
mentation of approaches to address loss and damage’ by increasing knowledge and understanding;
strengthening dialogue amongst stakeholders; and enhancing action and support, including finance and
technology. See also Linda Siegele, ‘Loss and Damage (Article 8)’ in Daniel Klein and others (eds), The
Paris Agreement on Climate Change: Analysis and Commentary (Oxford University Press 2017) 224,
225; UNFCCC, Work Programme on Loss and Damage (Decision 7/CP.17).
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coherence, and synergies among relevant stakeholders; and (iii) to enhance action and support,
including finance, technology and capacity-building, to address the problem.*

The current work plan has five strategic workstreams that address loss and damage asso-
ciated with climate change impacts. These include: (i) slow-onset events; (ii) non-economic
losses; (iii) comprehensive risk management approaches; (iv) human mobility; and (v) action
and support.”’ To date, the WIM ExCom has produced a number of concrete outcomes that have
progressed work on loss and damage, including the establishment of the Fiji Clearinghouse
for Risk Transfer, a Task Force on Displacement and an expert group on non-economic losses.
The ExCom has also developed knowledge products focused on organizations working on
slow-onset events, financial instruments to address the risk of loss and damage and challenges,
risks and lessons learned in addressing non-economic loss and damage.*

The work of the WIM is anchored in Article 8 of the 2015 Paris Agreement, which serves as
‘direct confirmation that the WIM would continue to exist’.* The article recognizes the impor-
tance of addressing loss and damage, and not merely averting and minimizing it; however, it
should be noted that the provision focuses explicitly on risk and does not address permanent
and irreversible loss and damage associated with climate change.® A handful of provisions in
Article 8 are action-oriented, including the establishment of a clearing house on risk transfer,
a task force on climate change-related displacement and an obligation to enhance understand-
ing, action and support taking into account the areas listed in Article 8.4, which include early
warning systems, emergency preparedness and non-economic losses.’!

Progress on loss and damage is in its early stages, and success will depend on political will.
According to Siegele, ‘it is too early to determine whether the loss and damage provisions of
the Paris Agreement will deliver on climate justice for the most vulnerable — and the answer
may well depend on the mitigation and adaptation efforts the Paris Agreement is able to
mobilize’.>

Despite the growing recognition of their importance in efforts to combat climate change,
human rights have received little attention in discussions relating to loss and damage under
the UNFCCC. The OHCHR has recognized that loss and damage involves ‘not only the
immediate impact of climate change but also its long-term impact on development, the ability
of States to promote and protect human rights, and the availability of development assistance
following losses related to climate change’, recommending the improvement of institutional
arrangements and increased financing for the WIM.** The UN Special Rapporteur on the
Right to Food has also noted the ‘long-term and deeper impacts on food insecurity’ caused by

4 Siegele (n 45) 234. See also Decision 2/CP.19 (n 45). See also Roberts and Zakieldeen (n 42).

47 United Nations, ‘Warsaw International Mechanism for Loss and Damage Associated with
Climate Change Impacts (WIM)’ <https://unfccc.int/topics/adaptation-and-resilience/workstreams/loss
-and-damage-1d/warsaw-international-mechanism-for-loss-and-damage-associated-with-climate-change
-impacts-wim> accessed 16 July 2020.

4 Siegele (n 45) 235. See also Adelle Thomas, Inga Meke and Olivia Serdeczny, ‘Loss and Damage
Costing and Financing Mechanisms: Caribbean Outlook’ (Climate Analytics IMPACT Report 2018) 3.
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climate change, calling for increased finance for developing countries to tackle adaptation and
loss and damage.** However, to date there have been no explicit references to human rights in
any of the COP decisions on loss and damage.

This general lack of concern for human rights within the loss and damage framework is all
the more surprising given that the ExCom is addressing issues that are clearly amenable to
a human rights approach. For instance, Action Area 1 of the ExCom’s initial two-year work-
plan mandates that the ExCom enhance

understanding of how loss and damage associated with the adverse effects of climate change affect
particularly vulnerable developing countries, segments of the population that are already vulnerable
owing to geography, socioeconomic status, livelihoods, gender, age, indigenous or minority status or
disability, and the ecosystems that they depend on, and of how the implementation of approaches to
address loss and damage can benefit them.>

Similarly, the issue of climate-induced displacement and migration falls within the mandate
of the WIM and entails obvious human rights concerns. The ExCom’s initial two-year work-
plan included Action Area 6 on ‘[e]nhanc[ing] the understanding of and expertise on how
the impacts of climate change are affecting patterns of migration, displacement and human
mobility’,%” while the ExCom’s five-year rolling workplan includes ‘[eJnhanced cooperation
and facilitation in relation to human mobility, including migration, displacement and planned
relocation’ among its five strategic workstreams.*® The ExCom’s Task Force on Displacement
considers displacement and migration — issues that engage a range of human rights implica-
tions. As Thomas notes, ‘[t]he threat that climate change presents to human rights is amplified
for displaced persons’, who are ‘highly vulnerable to exploitation, abuse and other human
rights violations, including lack of access to adequate shelter, food, safe drinking water,
healthcare and education’.”

3% UNHRC, ‘Report of the Special Rapporteur on the Right to Food’ (37th Session A/HRC/37/61
2018) para 107.
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Work Programme on Loss and Damage: Technical paper (FCCC/TP/2013/2). Another technical paper
addresses gaps in existing institutional arrangements to address loss and damage also makes note of
climate change impacts on human rights (UNFCCC, Gaps in Existing Institutional Arrangements Within
and Outside of the Convention to Address Loss and Damage, Including Those Related to Slow Onset
Events: Technical paper (FCCC/TP/2013/12)).
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November 2017, FCCC/SB/2017/1/Add.1) 13.
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This relative lack of attention to human rights in the sphere of loss and damage, despite clear
overlaps with the mandate of the ExCom, may be due to the fact that human rights impacts
tend to be associated with non-economic loss and damage, which is difficult to measure and
has frequently been left out of estimates of climate risk and cost.?* It may also be due to the
ambiguity that has surrounded the concept of loss and damage. While there is no formal
definition of loss and damage under the UNFCCC, the concept is frequently defined as those
climate change impacts that have not been avoided through mitigation and adaptation.®' This
definition is not without controversy, however, as the line between those impacts that fall on
the continuum of adaptation and those that are ‘beyond adaptation’ continues to be disputed.®?

It is also likely that human rights principles have largely been excluded from the loss and
damage discussion because they remain controversial among some states in the international
climate regime.®® In particular, states are reluctant to integrate human rights in the negotia-
tions over loss and damage in the UNFCCC due to concerns over state responsibility. This
is a general concern of developed countries with respect to loss and damage more broadly:
developed states have taken pains to limit discussions of liability and compensation, instead
seeking to frame the issue as a matter of risk management or adaptation.* Conversely, the
application of a human rights framework entails both rights-holders and duty bearers, as well
as a range of remedies when rights are violated and duty bearers fail to fulfill their obligations
(see section 4.3 below).%

4. ADOPTING A RIGHTS-BASED FRAMEWORK TO LOSS
AND DAMAGE FOR CLIMATE CHANGE

As discussed above, a rights-based approach to climate governance centres the human rights
of individuals and communities in devising and implementing responses to climate change.
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This involves procedural and substantive obligations on the part of state actors. It also requires
special attention to the human rights of different vulnerable and minority groups, who may
be disproportionately affected. In our view, the principles underpinning a human rights-based
approach provide a strong normative basis to guide future responses to loss and damage, as
well as a toolkit of established best practices upon which to draw, as the remainder of this
section will explore.

4.1 Human Rights and the Governance of Loss and Damage

A rights-based approach to loss and damage would embed human rights considerations in
risk assessment and risk management processes under the WIM. For instance, alignment with
human rights norms would ensure that the WIM does not operate in a discriminatory manner.
Policies and programmes adopted for loss and damage should not lead to direct or indirect
discrimination in the treatment or compensation offered to different groups based on gender,
age, ethnicity, religious affiliation or any other ground prohibited under international law.

Moreover, a rights-based approach would help prevent negative impacts on the enjoyment
of human rights caused by measures to address loss and damage themselves. In some cases,
adaptation and mitigation actions have already negatively affected human rights, including the
rights to culture, family life, livelihood, food, access to safe drinking water and sanitation and
Indigenous peoples’ self-determination, as well as a range of procedural rights. For example,
concerns over the adverse implications of REDD+ for the rights of Indigenous peoples and
local communities led to the adoption of safeguards in order to minimize the negative impacts
of the mechanism.®” Adopting a rights-based approach to actions addressing loss and damage
would help prevent this kind of perverse outcome in the future.®

A rights-based approach would also protect participatory rights in addressing loss and
damage. Article 6(a) of the UNFCCC requires Parties to promote and facilitate, at the national,
subregional and regional levels, public access to information on climate change and its effects,
and public participation in addressing climate change and developing adequate responses.
These participatory rights apply not only to UNFCCC processes but also to the work of the
WIM itself, and to the ways in which states interact with the mechanism. Currently, affected
persons wishing to participate in the WIM face a number of constraints; for example, ExCom
meetings are only open to UNFCCC Parties, invited experts and observers nominated by one
of'the nine constituencies.® Notably, a rights-based approach would require the effective inclu-
sion of vulnerable communities in the loss and damage deliberations under the UNFCCC and
the WIM.” It would also require that such processes be non-discriminatory, especially with
respect to those who are most marginalized” and those who are disproportionately impacted
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by disasters, including the poor, children and young people, women, persons with disabilities,
older persons and ethnic minorities.”” These groups have unique knowledge, insight and
sources of resilience that can enrich loss and damage discussions, ultimately leading to more
effective policies and response measures. Finally, ensuring participatory rights also requires
improved access to justice to enable those most vulnerable to climate change to hold their
governments and other actors accountable. Access to justice entails a range of remedies that
will be discussed in greater detail in section 4.4 below.

4.2 Human Rights and the Assessment of Loss and Damage

A rights-based approach would also contribute to the assessment of climate change loss and
damage in several ways. First, human rights can serve as indicators for the non-economic
aspects of loss and damage. As discussed above, non-economic loss and damage is difficult
to quantify, and can thus be difficult to assess and evaluate. Yet in order ‘to manage a process
of change directed at meeting certain socially desirable objectives, there is a need to articulate
targets consistent with those objectives’.” Adopting human rights indicators, which take the
form of ‘specific information on the state or condition of an object, event, activity or outcome
that can be related to human rights norms and standards; that addresses and reflects human
rights principles and concerns; and that can be used to assess and monitor the promotion and
implementation of human rights’,”* could help to overcome these difficulties and facilitate
a more holistic assessment of loss and damage that takes into account impacts that are other-
wise difficult to quantify.

Recent innovations in human rights impact assessments are helpful in this regard. A human
rights impact assessment (HRIA) can be defined as ‘an instrument for examining policies, leg-
islation, programs and projects and identifying and measuring their effects on human rights’.”
There has been growing interest in HRIAs from a number of different actors, including within
the UN and among international institutions and individual states.”® HRIAs share a number of
principal elements: they are based on a normative framework of international human rights
law; they centre public participation, equality and non-discrimination, transparency, access
to information and accountability; and they adopt an intersectoral approach.” The principles,
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methodologies and insights from this developing practice could be fruitfully applied to the
assessment of loss and damage.

Finally, focusing attention on human rights in loss and damage assessment also highlights
the need to prioritize the concerns of vulnerable groups and communities, including women,
children, Indigenous peoples and persons with disabilities. As discussed above, vulnerable
groups are at particular risk from climate change harms. Employing a rights-based approach
in the assessment of loss and damage ensures that the well-being of vulnerable groups is taken
into account, and in so doing also opens the possibility of positive discrimination measures to
further equality rights.

4.3 Human Rights and Responsibility for Loss and Damage

International human rights law can also be understood as offering an alternative regime to
the UNFCCC for establishing the responsibility of states for loss and damage due to climate
change. To begin with, in accordance with the principle of international cooperation that is
embedded in several human rights treaties, states hold a shared responsibility for the realiza-
tion of human rights.” For instance, under the International Covenant on Economic, Social
and Cultural Rights, while both developed and developing countries must comply with their
human rights obligations at the domestic level, developed states are further obliged to assist
developing countries with the implementation of economic, social and cultural rights.” The
general responsibility of developed states to provide international assistance for the realization
of human rights can thus be understood as extending to loss and damage to the extent that
this mechanism seeks to fulfil the human rights of individuals and communities in developing
countries affected by climate change. In his report on a safe climate, the Special Rapporteur
on human rights and the environment has thus concluded that ‘States must establish one or
more new financing mechanisms that generate revenue to fund payments for loss and damage
suffered by vulnerable developing countries, such as small island developing States, because

of climate change’.*’
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also OHCHR, Report of the Office of the United Nations High Commissioner for Human Rights on the
Relationship Between Climate Change and Human Rights (n 14) paras 75-77, 84-86.
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While climate change clearly threatens the enjoyment of a range of human rights and trig-
gers the general responsibility of states to provide international assistance for their realization,
holding states responsible for human rights violations caused by climate change is a complex
matter under international human rights law. As is discussed in depth by Voigt in her chapter
in this volume, the ordinary principles of state responsibility provide that states can be held
liable for their acts and omissions, as well as those of actors under their jurisdiction or effective
control, when these result in breaches of their obligations under international law and there
is a sufficient causal link between state conduct and the loss and damage caused by climate
change.®' Similarly, in the context of international human rights law, holding a state responsi-
ble for climate-related harms would require a demonstration that its conduct (or its failure to
regulate the conduct of private actors) has violated the human rights obligations that the state
owes to individuals and communities within its territory or falling within its power or control.*?
As such, in a purely domestic context, it is increasingly recognized that states do have obliga-
tions in relation to climate-related human rights violations experienced by individuals on their
territories or falling within their jurisdiction.

The leading case in this respect is Urgenda Foundation v State of the Netherlands.®> In
that case, the Urgenda Foundation, along with 900 Dutch citizens, sued the Dutch govern-
ment on the basis that it had not taken sufficient action to prevent global climate change.
Deciding in favour of the petitioners, the District Court found that the government’s existing
mitigation pledge was insufficient to meet the Netherlands’ fair share of emissions reductions
in line with the UNFCCC goal of keeping global temperature rise within 2 degrees Celsius
above pre-industrial levels. This decision was upheld on appeal by the Court of Appeal and
the Supreme Court, both of which relied on the conclusions of the IPCC to find that the
Netherlands had failed to fulfil its duty of care under the European Convention of Human
Rights ‘by not adopting a target of reducing emissions by at least 25 percent by end-2020’.%
The Dutch Supreme Court held that governments have a duty of care to protect their citizens
from harm caused by climate change and are thereby obliged to achieve reductions in green-
house gas emissions in order to avoid dangerous climate change that will jeopardize the lives
and well-being of people all over the world.*

Meanwhile, the limited extra-territorial reach of human rights obligations could be seen as
imposing clear limitations on the role that the human rights regime could play in holding gov-
ernments accountable for transboundary loss and damage associated with climate change.®
However, the work of several human rights bodies and scholars suggests an emerging trend
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International Law (Bloomsbury 2019).
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8 Urgenda Foundation v The Netherlands (Supreme Court decision) (n 83) at para 5.6.1-5.6.4.
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https://elaw.org/nl.urgenda.15

A rights-based approach to loss and damage due to climate change 217

towards a broader understanding of the extra-territorial application of human rights obli-
gations.®’ In a 2017 advisory opinion, the Inter-American Court of Human Rights held that
‘a person is subject to the jurisdiction of the State of origin if there is a causal connection
between the incident that took place on its territory and the violation of the human rights of
persons outside its territory’.®¥ In the context of climate change, this approach would imply
that states should be held liable for failing to protect the human rights of individuals affected
by climate change where it can be attributed to the acts or omissions of the state in question.

Yet this raises another complexity that comes with establishing state liability within an
international human rights framework: the need to disentangle causal relationships between
state conduct and the human rights impacts of climate change.?* This may be particularly
challenging given the multiplicity of states that have directly or indirectly contributed to the
accumulation of GHG emissions in the atmosphere. Here again, the Urgenda decision offers
guidance on the attribution of state responsibility for loss and damage in a human rights-based
approach. For one thing, the Dutch Supreme Court emphasized that the principle of common
but differentiated responsibility should inform analysis of the Netherlands’ duties in this
context, stating that ‘a country cannot escape its own share of the responsibility to take meas-
ures by arguing that compared to the rest of the world, its own emissions are relatively limited
in scope and that a reduction of its own emissions would have very little impact on a global
scale.”® The court further stated:

[...] the defence that [...] a country’s own share in global greenhouse gas emissions is very small and
that reducing emissions from one’s own territory makes little difference on a global scale, [cannot] be
accepted. Indeed, acceptance [...] would mean that a country could easily evade its partial responsi-
bility by pointing out other countries or its own small share. If, on the other hand, this defence is ruled
out, each country can be effectively called to account for its share of emissions and the chance of all
countries actually making their contribution will be greatest, in accordance with the principles laid
down in the preamble to the UNFCCC.*!

Similar reasoning was provided in 2018 by the Supreme Court of Justice of Colombia in
Demanda Generaciones Futuras v Minambiente, when it ruled in favour of a legal action filed
by 25 children and youth alleging that deforestation in the Amazon and the increase of the
average temperature in the country threaten their rights to a healthy environment, life, health,
food and water. The Colombian Supreme Court held that the government had a duty ‘to reduce
deforestation to zero and mitigate greenhouse gas emissions’ on the basis of its international
commitments and in accordance with the principle of intergenerational justice. The Court
further stated:
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The principle of solidarity, for the specific case, is determined by the duty and co-responsibility of
the Colombian state to stop the causes of the GHG emissions from the abrupt forest reduction in
the Amazon; thus, it is imperative to adopt immediate mitigation measures, and to protect the right
to environmental welfare, both of the plaintiffs, and to the other people who inhabit and share the
Amazonian territory, not only nationals, but foreigners, together with all inhabitants of the globe,
including ecosystems and living beings.*?

Ultimately, domestic human rights litigation may offer more fertile ground for the pursuit of
climate justice than international bodies, and the various rights-based climate cases launched
around the world”® are instructive for thinking about different approaches to attributing
responsibility for the human rights impacts of climate change.”* While decisions like those in
the Netherlands and Colombia represent promising developments in the constructive role that
human rights litigation can play in attributing responsibility for loss and damage due to climate
change, their influence on how other courts and tribunals apply human rights in the context of
climate litigation remains an open question.

4.4 Remedies for Loss and Damage

A rights-based approach is also instructive in the design and application of remedies for loss
and damage within the UNFCCC.” In modern times, nearly every international organization,
regional and global, has embraced human rights standards and responded to human rights
violations by creating possibilities of redress for people whose rights have been breached.”
According to the OHCHR, remedies for violations of international human rights law include
the victim’s right to (i) equal access to an effective judicial remedy and proceedings conducted
in accordance with domestic law; (ii) adequate, effective and prompt reparation for harm suf-
fered through national programmes designed for reparation, guarantees of non-repetition and
compensation for economically assessable damage; and (iii) access to relevant information
concerning violations and reparation mechanisms.”” In addition, according to the International
Court of Justice, ‘for a remedy to be effective it must be prompt, accessible, before an inde-
pendent legal authority and capable of leading to the cessation of the violation and reparation
for any injury’.”
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Reparation for Victims of Gross Violations of International Human Rights Law and Serious
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Violations of International Humanitarian Law provide examples of appropriate remedies.”
Although the guidelines do not apply specifically to loss and damage associated with the
adverse impacts of climate change, they seek to ensure compensation, restitution, rehabilita-
tion, satisfaction and guarantees of non-repetition. In the context of climate change, assurance
of non-repetition would require steps to stop recurring violations, public acknowledgement of
the damage or injury and enhanced mitigation and adaptation efforts to prevent severe adverse
climate change impacts, among other measures. Restitution would seek to restore victims of
climate loss and damage to their original situation before the violations occurred (such as
restoring citizenship or property, where possible), while compensation would be monetary in
nature, particularly when restitution is not possible or desirable.!® In the context of climate
litigation, court redress to date has tended to focus on mitigation. For example, in Urgenda,
the Supreme Court of the Netherlands upheld lower court decisions in 2015 and 2018 requir-
ing the national government to ‘reduce greenhouse gases by the end of 2020 by at least 25%
compared to 1990°.1°! In Demanda Generaciones Futuras, the high court ordered the munic-
ipalities of the Amazon to update their Land Management Plans within a five-month period
and to develop an action plan to reduce deforestation to zero with measurable strategies. The
Court also ordered the environmental authorities in the region to issue an action plan to reduce
regional deforestation.!%?

In designing responses to loss and damage, states should therefore draw inspiration from
the practices relating to remedies adopted in international and domestic human rights law.!%
Wewerinke-Singh writes: ‘in the context of climate change, providing individual and general
redress requires not only the highest level of ambition in reducing emissions but also “urgent
support to ramp up adaptation among the most vulnerable populations and ensure compensa-
tion for those affected”, that is, “ex-ante social transformations and ex-post reparations”.”!%
This is particularly true when domestic remedies are not available or are inadequate for victims
of climate change. According to Wewerinke-Singh, precedents such as the UN Compensation
Commission can be used as a model for a reparations mechanism to address loss and damage
resulting from climate change.!

% OHCHR, Basic Principles and Guidelines on the Right to a Remedy and Reparation (n 98).
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4.5 Human Rights, Accountability and Transitional Justice in the Context of
Climate Change

Finally, the field of transitional justice can offer lessons for a more transformative approach to
loss and damage. The International Centre for Transitional Justice defines transitional justice
as ‘the set of judicial and non-judicial measures that have been implemented by different
countries in order to redress the legacies of massive human rights abuses. These measures
include criminal prosecutions, truth commissions, reparations programs, and various kinds of
institutional reforms.”'%

While there are significant differences between the situation of countries emerging from
periods of violent conflict and that of those populations suffering most from the impacts of
climate change, there are also important similarities. Loss and damage also entails human
rights violations on a massive scale, which — particularly in the case of non-economic loss and
damage — can be extremely difficult to quantify. As Hyvarinen points out, ‘climate change
is causing an unprecedented global injustice, with unprecedented implications for human
rights, which demands new global responses. Learning from transitional justice could help the
international community to achieve an effective and just response to climate change, informed
by the need to respect and protect human rights.”’'’” Such an approach goes hand in hand with
a growing body of literature on the need for criminal accountability for climate harms.'*®

Of course, climate change is not the only cause of such injustice; expanding social and
economic inequalities and underlying vulnerabilities are also to blame. Loss and damage is
occurring in contexts where human rights are already being violated through poverty and
marginalization.!” To this end, a rights-based approach to loss and damage must foreground
the importance of economic, social and cultural rights, as well as distributive justice. Indeed,
the role of pre-existing structures of oppression in generating or exacerbating vulnerability
to climate change is a key component of emerging feminist, disability and youth rights
approaches to climate justice.''
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Of particular importance in the context of loss and damage is what Klinsky refers to as
‘forward-oriented structural change’ — that is, ‘[s]ignificant structural shifts to promote well-
being for those who have been particularly impacted by climate change, and to fundamentally
support long-term mitigation action in all countries’.!'" Actions falling into this category
would include efforts such as debt relief and trade policy reform. This concept aligns with calls
within the transitional justice community for a more transformative, redistributive conceptual-
ization of reparations — one which seeks to remedy the types of structural injustices that have
in part led to the occurrence of violations in the first place.!'? Similarly, in order for a loss and
damage mechanism to truly begin to redress the harms of climate change, it must transform the
very conditions that have allowed for such harms and violations to occur.

The foundational injustice at the heart of climate change, and the core of calls to address loss
and damage, is the fact that those least responsible for the accumulation of greenhouse gases in
the atmosphere are those who will bear the brunt of the impacts of climate breakdown. Thus,
a human rights-based approach that ignores material and economic inequalities will be insuf-
ficient to adequately address the injustices of climate change and the tremendous challenges
that lie ahead. In order to be truly transformative, loss and damage policies and projects must
have redistributive aims.

3. CONCLUSION

Climate change threatens the human rights of populations all over the world and its impacts
will disproportionately affect the most vulnerable segments in society.'* As we have shown
in this chapter, a rights-based approach has a critical role to play in the development and
implementation of loss and damage policies for climate change, including by guiding, inform-
ing, and shaping the governance of risk assessment and responses; the evaluation of loss and
damage; the attribution of responsibility; and the identification of appropriate remedies.

At the same time, our chapter also illustrates that the application of human rights law to
climate-related loss and damage comes with certain limitations. There are clear hurdles that
must be overcome in establishing state responsibility for transboundary harm associated with
climate change. In addition, there are difficulties associated with applying an international
human rights framework to a problem like climate change due to the fact that it results from
the accumulative actions of multiple actors. Finally, while we have discussed how human
rights apply to loss and damage that has already occurred, it is important to recognize that an
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approach grounded in international human rights framework does not adequately protect the
rights of future generations.!!*

Notwithstanding these difficulties, we argue that a rights-based approach may offer a more
transformative basis upon which to conceive of the field of loss and damage, connecting it
to more far-reaching conceptions of transitional and redistributive justice. Indeed, human
rights norms could be used to disrupt current understandings of loss and damage under the
UNFCCC,'® where Vanhala and Hestbaek argue discussions have been dominated by an
‘insurance and risk transfer’ frame.!'® This frame focuses much more on the idea of risk than
on that of harm, and shifts attention away from questions of blame, causality and accounta-
bility. It also minimizes any relationship between the ‘perpetrators’ and ‘victims’ of climate
change.'"” In addition, this frame emphasizes uncertainty, which may be at odds with the
increasing predictive power of climate science concerning slow-onset impacts.''®

Thus far, this traditional approach has eclipsed an alternative ‘liability and compensation’
frame.!" While the insurance and risk-transfer framing is more technocratic in nature, the
liability and compensation frame addresses the question of who is culpable for climate change
and who will be most impacted. It also takes account of the justice dimensions of climate
change loss and damage, including the fact that those least responsible for historic emissions
are those who are most vulnerable to the effects of climate breakdown. Vanhala and Hestbaek
point out that the actors who advocate for this framing have so far ‘been unsuccessful in
achieving a specific, legally embedded understanding of loss and damage that includes
acknowledgment of culpability or the possibility of compensation’.!?® Ultimately, they argue
that a more ambiguous, undefined understanding of loss and damage has been a key factor in
allowing actors to make minimal progress on this issue under the UNFCCC.'!

In 2019, more than four hundred human rights, development and environmental groups
pledged to ‘demand effective and adequate access to justice for individuals and communi-
ties whose rights are impacted by the climate crisis or lack of climate action’, according to
the Declaration of the Peoples’ Summit on Climate, Rights and Human Survival.!?> This
declaration represents a growing consensus among human rights, development, labour and
environmental groups on holding governments to account for the consequences of the actions
that contribute to the climate crisis. Given the established set of principles, standards and prac-
tices that constitute the field of international and comparative human rights law, the greatest
potential of a rights-based approach might lie in providing the legal and normative basis for
designing a just and fair mechanism for the loss and damage caused by climate change.
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